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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY,

PENSYLVANIA
COMMONWEALTH OF PENNA. ) STATUTORY APPEAL
)
VS. ) NO. SA-1853-2009
)
DAVID LEROY ROSS, JR., )
Defendant )

BRIEF FOR DEFENDANT

AND NOW COMES the Defendant, David Leroy Ross, Jr., by and through his
attorney, J. Michael McCormick, Esquire, who respectfully files this Brief.

1. THE FACTS OF THE CASE

The circumstances leading to the issuance of the Non-Traffic Citation Summons
at issue in this matter are not in dispute.

Defendant, a resident of Alaska, had arrived at the Pittsburgh International
Airport on July 1, 2009 after flying to Pittsburgh from Alaska.

Defendant was in the baggage claim area, a non-secure area, of the Pittsburgh
International Airport preparing to leave the airport and continue on to the City of
Pittsburgh when a federal officer observed him after he had retrieved his handgun out of
his checked luggage and had placed the handgun into a belt holster around his waist. The
handgun was fully exposed to public view. At the time he was arrested Defendant’s
handgun was loaded.

The Allegheny County police were notified and an Allegheny County police
officer was dispatched the scene where he placed the defendant under arrest, seized the

handgun, and took him into custody.



During the course of approximately four hours of detention of the defendant, the
Allegheny County police verified that the defendant was the lawful owner of the
handgun, that he had a valid license to carry a firearm issued by the state of Alaska, and
that Alaska and Pennsylvania had a reciprocity agreement whereby each fully recognized
a license to carry a firearm issued by the other state.

The defendant, David Leroy Ross, Jr., was issued a Non-Traffic Citation
Summons (Citation No. P6655812.2) charging the defendant with a violation of
“Possession Of Weapon On Airport Property” (Citation section no. 19).

The citation indicates in Section 22 of the citation that the violation was a
violation of “County Ordinance”, Section 5, subsection A. (Citation sections nos. 23 and
24 respectively). A copy of said citation is attached hereto and marked as Exhibit “A”.

A summary trial was held in Magisterial District Court No. 05-3-17 at which time
the defendant was found guilty and ordered to pay a fine and costs.

It should be noted that at the subsequent summary appeal hearing, the
commonwealth seemed to argue that the defendant was charged with and convicted of a
violation of an airport regulation rather than an ordinance of Allegheny County although
the Non-Traffic Citation Summons indicates that the charge was a violation of a “County
Ordinance”.

The Defendant had legally transported his handgun and ammunition from Alaska
to Pittsburgh International Airport locked within his checked luggage in compliance with
the federal McClure-Volkmer Firearm Owners Protection Act and was not charged with

any violation of federal law.



II. THE ISSUE

The issue in this case is whether the Allegheny County ordinance, or airport
regulation, hereinafter referred to as the “Weapons On Airport Property” ordinance, is
invalid due to its being preempted and superseded by the Pennsylvania General
Assembly’s exercise of its constitutionally given authority with the General Assembly’s
enactment of Pennsylvania’s Home Rule Charter and Optional Plans Law (53 Pa.C.S.A. §
2901, et seq.) and the Pennsylvania Crimes Code and the Uniform Firearms Act (18 Pa.
C.S.A. § 6101 et seq.).

The suggested answer is that regardless of whether the “Weapons On Airport
Property” ordinance is an Allegheny County ordinance or a prohibition enacted as an
airport regulation it is clearly preempted and superseded by Pennsylvania’s Home Rule
Charter and Optional Plans Law (53 Pa.C.S.A. § 2901, et seq.) and the Pennsylvania
Crimes Code and the Uniform Firearms Act, 18 Pa. C.S.A. § 6101 et seq. and is therefore

invalid.



1II. SUMMARY OF ARGUMENT

The Pennsylvania Crimes Code and Pennsylvania Uniform Firearms Act of 1995,
18 Pa. C.S.A. § 6101 et seq., regulate in a comprehensive manner the ownership, use,
possession and transportation of firearms within this Commonwealth. (Act of June 13,
1995, P.L. 1024, No. 17 (Spec. Sess. No. 1, § 2). |

The Supreme Court of Pennsylvania addressed the General Assembly's

supremacy over political subdivisions in Ortiz v. Commonwealth, 681 A.2d 152 (Pa.

1996) (state statute preempted local firearm ordinances in Philadelphia and Pittsburgh).
In Ortiz, the Court summarized the principle as follows:

“The sum of the case is that the Constitution of Pennsylvania
requires that home rule municipalities may not perform any
power denied by the General Assembly; the General Assembly
has denied all municipalities the power to regulate the
ownership, possession, transfer or possession of firearms; and
the municipalities seek to regulate that which the General
Assembly has said they may not regulate. The inescapable
conclusion ... is that the municipalities' attempt to ban the
possession of certain types of firearms is constitutionally
infirm.”

In this case, the General Assembly has exercised its constitutionally given
authority with the Pennsylvania Crimes Code and the Uniform Firearms Act of 1995, 18
Pa. C.S.A. § 6101 et seq., and more specifically through the enactment of Section 6120(a)
of the Uniform Firearms Act (18 Pa.C.S.A. § 6120(a)) which clearly indicates the
General Assembly’s intention that local legislation regarding the regulation, the
ownership, possession, transfer or possession of firearms is preempted and superseded,
and also through the enactment of Section 6109(a) of the Pennsylvania Uniform Firearms

Act of 1995 (18 Pa.C.S.A. § 6109(a), which provides that the purpose of a license to



carry a firearm issued pursuant to the Uniform Firearms Act shall be for the purpose of

carrying a firearm concealed on or about one’s person or in a vehicle throughout this

Commonwealth. (Emphasis added).

Article IX, Section 2 of the Pennsylvania Constitution, expressly authorizes the
General Assembly to deny "at any time" powers that otherwise may have been reserved
to a home rule municipality.

Pennsylvania’s Home Rule Charter and Optional Plans Law (53 Pa.C.S.A. §
2901, et seq.) provides (in part) as follows:

Subchapter E. General Powers and Limitations of Home Rule Charter
Municipalities

§ 2962. Limitation on municipal powers
“(g) Regulation of firearms.--A municipality shall not enact any ordinance

or take any other action dealing with the regulation of the transfer,
ownership, transportation or possession of firearms.”

(Emphasis added).

Enacting the “Weapons On Airport Property” Ordinance was an ultra vires act as
is any attempt to enforce it.

Under the doctrine of ultra vires, a political subdivision must limit itself to
regulating the areas granted to it under its fundamental source of law-making authority
and must not enact ordinances in conflict with State law. In this case, the Pennsylvania
Constitution, Pennsylvania statutes, and the Allegheny County Charter all deny the
County the power to enact the “Weapons On Airport Property” Ordinance.

Thus, the “Weapons On Airport Property” ordinance whether an Allegheny

County ordinance or a prohibition enacted as an airport regulation is invalid.



IV. ARGUMENT

Section 21 of Article I of the Constitution of Pennsylvania recognizes a
fundamental right to keep and bear arms. Section 21 of Article I of the Constitution of
Pennsylvania states: “The right of the citizens to bear arms in defense of themselves and
the State shall not be questioned”.

A. Preemption Pursuant to the Pennsylvania Crimes Code and

The Pennsylvania Uniform Firearms Act

During the testimony of the arresting officer at the statutory appeal hearing in this
case held on October 19, 2009, before the Honorable Judge Robert C. Gallo, Sr., the
arresting officer recited the language of the section pursuant to which he testified he had
charged the defendant.

The language the arresting officer recited into the record seemed to be identical to
Allegheny County Ordinance § 705-39 which states as follows:

“§ 705-39. Weapons and firearms.

A. No person, except law enforcement officers, post office and custom
officials, or members of the Armed Forces of the United States on active
duty, shall carry any weapon, firearm, explosive or inflammable material
on the airport premises except by specific direction of the Director, the
Superintendent of Police or their designees.

B. No person shall transport any weapon or firearm except when it is
properly enclosed for shipment and is not in the person's manual
possession. ...”

Allegheny County Code, Chapter 705 AIRPORTS, Part 2 Airport Rules and Regulations,
ARTICLE VII General Conduct, § 705-39. Weapons and firearms. (A copy is attached

hereto and marked as Exhibit “B”).



The enactment of the Pennsylvania Uniform Firearms Act of 1995 represented an

extensive revision and addition to Pennsylvania firearms law.

The preamble to the Pennsylvania Uniform Firearms Act of 1995 (Act of June 13,

1995, P.L. 1024, No. 17 (Spec. Sess. No. 1), § 2) stated as follows:

“The General Assembly hereby declares that the purpose of this act is to
provide support to law enforcement in the area of crime prevention and
control, that it is not the purpose of this act to place any undue or
unnecessary restrictions or burdens on law-abiding citizens with respect to
the acquisition, possession, transfer, transportation or use of firearms,
rifles or shotguns for personal protection, hunting, target shooting,
employment or any other lawful activity, and that this act is not intended
to discourage or restrict the private ownership and use of firearms by law-
abiding citizens for lawful purposes or to provide for the imposition by
rules or regulations of any procedures or requirements other than those
necessary to implement and effectuate the provisions of this act. The
General Assembly hereby recognizes and declares its support of the
fundamental constitutional right of Commonwealth citizens to bear arms
in defense of themselves and this Commonwealth.”

The Pennsylvania Crimes Code and in particular the Uniform Firearms Act of
1995, 18 Pa. C.S.A. § 6101 et seq., regulate in a comprehensive manner the ownership,
use, possession and transportation of firearms within this Commonwealth.

The Uniform Firearms Act "clearly preempts local governments from regulating
the lawful ownership, possession and transportation of firearms[,]" and any ordinance or
law passed by a local government that attempts such regulation is invalid. Schneck v.

City of Philadelphia, 383 A.2d 227,229 (Pa. Commw. Ct. 1978); see also Ortiz v.

Commonwealth, 655 A.2d 194, 198 (Pa. Commw. Ct. 1995).

Section 6120 of the Pennsylvania Uniform Firearms Act of 1995, specifically
provides that:
“No county, municipality or township may in_any manner

regulate the lawful ownership, possession or transportation of
firearms, ammunition or ammunition components when




carried or transported for purposes not prohibited by the laws
of this Commonwealth."

(18 Pa.C.S.A. § 6120(a). (Emphasis added).

Also, Section 6109 of the Pennsylvania Uniform Firearms Act of 1995, in
particular specifically, provides that:

“§6109. Licenses. (a) Purpose of license.—A license to carry a firearm

shall be for the purpose of carrying a firearm concealed on or about one’s
person or in a vehicle throughout this Commonwealth.”

(18 Pa.C.S.A. § 6109(a). (Emphasis added).
The Supreme Court of Pennsylvania addressed the General Assembly's

supremacy over political subdivisions in Ortiz v. Commonwealth, 681 A.2d 152 (Pa.

1996) (state statute preempted local firearm ordinances in Philadelphia and Pittsburgh).

In Ortiz, the Court summarized the principle as follows:

“The sum of the case is that the Constitution of Pennsylvania
requires that home rule municipalities may not perform any
power denied by the General Assembly; the General Assembly
has denied all municipalities the power to regulate the
ownership, possession, transfer or possession of firearms; and
the municipalities seek to regulate that which the General
Assembly has said they may not regulate. The inescapable
conclusion ... is that the municipalities' attempt to ban the
possession of certain types of firearms is constitutionally
infirm.”

Ortiz, 545 Pa. at 283-84, 681 A.2d at 155. Id. at 155; see also Burkholder v. Zoning

Hearing Bd., 902 A.2d 1006, 1013 (Pa. Commw. Ct. 2006) (state statute preempts local
ordinance even if the ordinance is more stringent than state law).
In Ortiz, Pittsburgh and Philadelphia attempted to regulate firearms locally even

though the General Assembly had expressly preempted ordinances on the same subject



matter. Based on the State's express preemption of local firearm ordinances, the Court
concluded that the local ordinances were invalid.

The court went on to conclude:

“Because the ownership of firearms is constitutionally protected, its

regulation is a matter of statewide concern. The constitution does not

provide that the right to bear arms shall not be questioned in any part of

the commonwealth except Philadelphia and Pittsburgh, where it may be

abridged at will, but that it shall not be questioned in any part of the

commonwealth. Thus, regulation of firearms is a matter of concern in all

of Pennsylvania, not merely in Philadelphia and Pittsburgh, and the

General Assembly, not city councils, is the proper forum for the

imposition of such regulation.

Ortiz, 545 Pa. at 287, 681 A.2d at 156.

The majority in Ortiz concluded that Section 6120 clearly preempts local
governments from regulating the lawful ownership, possession and transportation of
firearms.

If this case had been before the Pennsylvania Supreme Court as was Ortiz, the
court might have written that the constitution does not provide that the right to bear arms
shall not be questioned in any part of the commonwealth except Pittsburgh International
Airport, where it may be abridged at will, but that it shall not be questioned in any part of
the commonwealth.

Without question, the “Weapons On Airport Property” ordinance is an attempt by
Allegheny County and/or the Airport Authority to regulate the lawful use, possession

and/or transportation of firearms, which is clearly preempted and prohibited by the

Uniform Firearms Act. See 18 Pa.C.S.A. § 6120; Schneck, 383 A.2d at 229.



An excerpt of selected portions of the table of contents of the Pennsylvania
Crimes Code from Westlaw listing 36 separate sections of the Pennsylvania Crimes Code
referring to regulation of firearms is attached hereto and marked as Exhibit “C”.

B. The Police Power Cannot Qvercome The General Assembly’s Preemption of

The “Weapons On Airport Property” Ordinance

Allegheny County's police powers are subordinate to the powers of the State. The
Supreme Court expressly rejected the argument that a municipality can use its police
power to circumvent State preemption, calling such a claim "frivolous." Ortiz V.

Commonwealth, 681 A.2d 152, 156 (Pa. 1996) ("By constitutional mandate, the General

Assembly may limit functions to be performed by home rule municipalities.").
The purpose of state preemption is to achieve uniformity in areas of the law where

the alternative would be a crazy-quilt of changing and conflicting local regulation. Univ.

of Pittsburgh v. City of Pittsburgh, Comm'n on Human Relations, GD 99- 21287 (Pa.

C.P. Allegh., filed Dec. 16, 1999). Op. of J. Gallo at 5, University of Pittsburgh, GD 99-

21287 (Pa. C.P. Allegh. Co. April 20, 2000).

As Allegheny County’s police powers are subordinate to the powers of the State
so must be any possible police powers of the Allegheny County Airport Authority which
exists and operates pursuant to Pennsylvania’s Municipality Authorities Act (53
Pa.C.S.A. Chapter 56).

Per Section 5607(d) of the Municipality Authorities Act, entitled “Purposes and
powers”, paragraph (28), the Allegheny County Airport Authority’s legislative powers
related to police powers are stated to be as follows: “To adopt rules and regulations to

provide for the safety of persons using the facility of an airport authority pertaining to

10



vehicular traffic control. Police officers appointed under paragraph (25) shall enforce

them.”  (Emphasis added).

C. The Home Rule Charter Cannot Overcome The General Assembly’s Preemption of
The “Weapons On Airport Property” Ordinance v
"If the General Assembly has preempted a field, the state has retained all
regulatory and legislative power for itself and no local legislation is permitted" in that

field. Council of Middletown Tp., Delaware County v. Benham, 514 Pa. 176, 181, 523

A.2d 311, 313 (1987). Our Pennsylvania Supreme Court has noted that:

“The test for preemption in this Commonwealth is well established. Either the
statute must state on its face that local legislation is forbidden, or indicate[ ] an intention
on the part of the legislature that it should not be supplemented by municipal bodies."
Western Pennsylvania Restaurant Association v. Pittsburgh, 366 Pa. 374, 381, 77 A.2d
616, 620 (1951). See also Harris-Walsh, Inc. v. Dickson City Borough, 420 Pa. 259, 216
A.2d 329 (1966). Western Pennsylvania Restaurant Association, supra.

Benham, 514 Pa. at 181, 523 A.2d at 313.

Under the doctrine of preemption, "[a] municipality may not exercise power or
authority in violation of the preemption doctrine, which provides that when the
legislature has preempted a field the state has retained all regulatory and legislative
power for itself and therefore prohibits local legislation in that area." Nutter v.
Dougherty, 922 A2d 873 (Pa. Cmwith. 2007) (Pa. Cmwlth., Nos. 2304, 2361 and 2375
C.D. 2006, filed April 2, 2007) (en banc).

Although the County is a home rule municipality and, therefore, has broader

legislative power to address such issues than a municipality without home rule, the

11



General Assembly retains the ability to limit that authority. A home rule municipality
has "all legislative powers to the same degree held by the legislature unless and until it
affirmatively and expressly passed legislation to deny that power." Nutter, slip op. at 11
(emphasis added); see also Article IX, Section 2 of the Pennsylvania Constitution
(providing that "[a] municipality which has a home rule charter may exercise any power
or perform any function not denied by this Constitution, by its home rule charter or by the
General Assembly at any time") (emphasis added). In this case, the General Assembly
expressly passed legislation to deny that power to municipalities, see 18 Pa.C.S.A. §
6120(a) and 18 Pa.C.S.A. § 6109(a) specifically, and, in so doing, retained that power in
itself. Accordingly, the County was without authority to enact the Ordinance based upon
the expressed preemption language of Section 6120(a) of the UFA (18 Pa.CS.A. §
6120(a).

Article IX, Section 2 of the Pennsylvania Constitution, expressly authorizes the
General Assembly to deny "at any time" powers that otherwise may have been reserved
to a home rule municipality.

Pennsylvania’s Home Rule Charter and Optional Plans Law (53 Pa.C.S.A. §
2901, et seq.) provides, in part, as follows:

Part I1I. Government and Administration

Subpart E. Home Rule And Optional Plan Government

Chapter 29. General Provisions

Subchapter A. Preliminary Provisions

§ 2902. Definitions

"Local municipality.” Municipal corporation except a city of the first

class.

Subchapter E. General Powers and Limitations of Home Rule Charter
Municipalities
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